






Rew Jersey Law Journal 











OL. LXXI—No. 39 


NEWARK, N. J., THURSDAY, SEPTEMBER 23, 1948 


71 N. J. L. J. Index Page 341 


Cepy: Tem Cems 











| Digests of Recent Opinions 
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ife’s return were made 
1 faith. ° 


ted from an opinion by 


J. rendered Septem- 
N. J. Court of Errors 
2als. Glenn v. Glenn. 
Nant — George W. C. 
Frederick C. Vonhof. 
ondent — Lloyd C. 
sband sued for divorce 
junds of desertion and 
counterclaimed on the 
ind. The Advisory Mas- 
for the husband and 
the wife’s counter- 
The wife appeals. 
‘onceded that the sep- 
as by mutual consent. 
band however claimed 


tion occurred subsequent- 


mn of the wife’s refusal 
after ne had written 


ters allegedly seeking a 


His testimony is 
iasive and is contra- 
other evidence. The 
ed she ignored the one 
received because she 
the overture as insin- 
court, on reviewing the 
holds that the finding 
‘f the husband is not 
with the facts. 
own admission, the 
1 was by mutual con- 
burden was therefore 
establish that in good 
yught to resume matri- 
habitation. He failed 
n that burden. The 
Master. in his memor- 
iid: “those overtures 
‘onsidered and treated 
been made in good 
less convincingly proved 
ntrary by defendant. 
n she failed to over- 
This is a misapprehen- 
The burden 
to establish the good 
is overture. Any un- 
of fact must be re- 
inst him. 
ed as to the husband’s 
and affirmed as to the 
nterclaim with costs 
f the wife. 
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tdings “permit amendment 
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a fidavits to correct er- 
he proceeding which 
Substantial damage. 
from an opinion by 
ndered Sept. 3, 1948. 
of Errors and Ap- 
‘man v. Clayman. For 
- Irving I. Jacobs. For 
— Emerson L. Rich- 





1 appeal from an or- 
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nt to set aside an 
r allowing a writ of 
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ant filed a bill for 
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which the order al- 
€ writ was entered. De- 
then moved to set aside 
1d to quash the writ 
Tound the affidavit was 
under the statutes. 
aring, the advisory 
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“comply with the statutes 


did not order the writ 
instead he permitted 


“plainant to file an addi- 
ion ting affidavit under 


2 On the filing of 
bilemental affidavit, the 
ued defendant’s motion. 
‘29-108 provides “Errors 
or substance which do 


“antial damage shall not 


the sequestration pro- 


pleadings, affidavits and process, 
or the submission of additional 
affidavits”. Since -this author- 
ity to correct errors in the pro- 
ceedings is statutory, it is en- 
titled to the same weight as the 
statutory provisions fixing the 
requirements for the writ, and 
anyone relying on these later 


statutes must of necessity be 
subject to the former. 
The defendant was merely 


kept accessible to the court while 

the error in the proceeding was 

corrected. The merits have not 

been adjudicated and the de- 

fendant has not been prejudiced. 
Affirmed. 








Questions and Answers 
on the New Practice 


The Law Journal has received 
numerous inquiries from mem- 
bers of the Bar concerning cer- 
tain features of the new prac- 
tice. Many of the inquiries in- 
dicate a common or widespread 
uncertainty on the same matters. 
We are accordingly publishing 
these questions and the answers 
ascertained. 





Court Names 
Ques.—What are the official 
names of the New Courts? 


Ans.—Supreme Court of New 
Jersey. Superior Court of New 
Jersey. —————— County Court 
in place of 


the dash the name 
of the appropriate county is in- 
serted). 

Instituting Suit in Superior 

Court 

Ques.—How is a civil action 
instituted in the Superior Court? 

Ans.—To institute an action 
in the Superior Court: 

1. File original and copy of 
complaint with the Clerk of the 
Superior Court: 

2. Thereafter 
Sheriff original 
summons. 

3. Also deliver to the Sheriff 
as many additional copies of the 
summons as there are persons 
to be served. Each of these ad- 
ditional copies should have an- 
nexed to it a copy of the com- 
plaint. 

4. The Sheriff will make his 
return on the original and copy 
of the summons and file same 
with the court. See Rules 3:3-1, 
3:4-1, 3:4-4 and 3:4-7. 

Form of Summons 

Ques.—What is the form of 
summons to be used? 

Ans.—The new form of sum- 
mons which was printed on page 
four of the Law Journal of Sept. 
16 under the Amendments to the 
Rules. This form should be used 
in place of the form contained 
in the printed rules. 


deliver to the 
and copy of 


Captions 

Ques.—How should pleadings 
in causes begun in the old courts 
and transferred to the new 
courts be captioned? 

Ans.—The pleadings should be 
captioned with the name of the 
appropriate new court. In ad- 
dition. there should be noted on 
the backing, the name and dock- 
et number of the court in which 
the action was originally insti- 
tuted 





Schedules, pretrial calend- 
ars and other miscellaneous 
data concerning the operation 
of the new courts, as ascer- 
tained, appear on the back 
page of this issue. 














Appellate Division 





Notice to Members of the Bar: 

During the next few weeks 
and until further notice the 
Appellate Division of the Su- 
perior Court, will hear argu- 
ments in motions and appeals 
at the State House Annex, 
Trenton, N. J. AS soon as 
motion papers or the briefs 
and appendices in any appeal 
are filed, counsel wili be no- 
tified by the Clerk of the 
specific time and place when 
the matter will be called for 
argument. Counsel are urged 
to file their motion papers 
and briefs and appendices as 
expeditiously as possible and 
to notify the Clerk forthwith 
when no papers in opposition 
are being filed. 

Appellate Division, 
Superior Court 











Contest for Most Inter- 
esting Real Estate 
Title Experience 


The New Jersey Title Insur- 
ance Association is sponsoring a 
contest with a cash prize of $250 
for the lawyer who reports the 
most interesting real estate title 
experience. 


‘Civil Practice 
| Rules — 


Under the New 
A Digest 





Copyright 1948 
by Saul Tischler 


Executions 
| Enforcement of judgments, 
| orders for the payment of money 
(except. alimony or mainten- 
'ance) and costs is ordinarily 
by execution directed ordinarily 
to the Sheriff and by capias 
ad satisfaciendum if permit- 
ted by law. 3:69-1. Execu- 
tions issue forthwith on judg- 
ment (3:62-1) and issue as of 
course, but the court may con- 
trol same. 3:102-6. The court, 
on application and notice, can 
control the manner of the col- 
lection when there is an execu- 
tion against persons primarily 








Matrimonial Division 
Rules and Assignments 


After conferring with Super- 
ior Court Judges and Advisory 
Masters assigned to the Matri- 
monial Division. Chief Justice 
Vanderbilt announced the fol- 
lowing rules for the governing of 
the division. 


All calls by attorneys to ar- 


and secondarily liable. 3:69-2. 
Wage executions can only issue 
on notice to the judgment debt- 
or. 3:69-3. In aid of the col- 
lection of the judgment, any per- 
son may be examined as pro- 
vided by law (sub pro) or as pro- 
vided for in the taking of de- 
positions. If he is examined on 
interrogatories, the defendant 
need not be required to appear 
if he serves answers under oath. 
3:69-4. 
Sale of Property 

Notice of sale of any property 
shall be set up in the office of 
the Sheriff and need not be 
otherwise posted. 3:77-2. In 
lieu of advertising the property 
by a description, the court 
may direct a diagram of the pro- 
perty to be advertised instead. 
|3:77-3. All sales must be held 
at the sheriff’s office. 3:77-4. 
No confirmation of sale is neces- 
|sary when the sale is by the 
| sheriff or coroner unless notice 
|for the hearing on objection to 
| the sale is served on the officer 
| within 10 days of the saie or 
| before delivery of deed. Notice, 
| returnable not later than 20 days 
| after sale, shall be given to all 





. | . 
The contest is open to allmem- range for calendar dates shall) persons interested and the court 
bers of the Bar except employees be made in chambers daily be-| shall determine the matter sum- 


of title companies. 
reported may relate to any mat- 


ter handled by the attorney af- 
fecting real estate in New Jer- 
sey. It’s appeal should be con- 
sidered from the title aspect. 


As many entries may be submit- 
ted as are desired but ail entries 
must be submitted before Decem- 
ber lst. 


How To Prepare Entries 


Relate the facts of the title 
experience in simple, concise, 
non-technical language when- 


ever possible. Entry recommend- 
ed not to exceed 1500 words. 


The disclosure of the identity} 


of the property and the parties 
is not mandatory. However, the 
contestant should consider the 
eifect the identity would have 
on the interest of the experience. 


Submit four copies of your 
entry on legal cap, double spaced, 
to Mr. Edward C. Koempel, Pro- 
fessional Building, 
New Jersey. 


Rift Between Court and 


Legislature In Open 


The conflict between the new. 


Supreme Court and the Legisla- 
ture which broke out last month 
and then seemed to have been 
settled, is apparently still very 
much in existence and may 
have received much further pub- 
lic airing were it not for the 
intervention of acting Governor 
Summerill, at the request of the 
Chief Justice. in suppressing a 
report issued by the Legislature 
and intended to be distributed 
to all members of the Bar. The 


Maplewood, | 


5 P.M. 
Motion days shall be held at 
the respective county court- 


houses where chancery motions 
are regularly heard on Fridays. 


There shall be pretrial con- 
ferences in all 
maintenance causes, to be calied 
and heard on the regular mo- 
tion days. 


Assignments 


Advisory Master Hillenbach — 
Atlantic County. District begin- 
ning with Sept. 27, 1948. 


Judge Schettino—Essex Coun- 
ty. 


Advisory Master Tomasulo, sit- 
ting in Elizabeth — Union and 
Middlesex County Matters. 


Advisory Masters Hegarty and 
Pindar — Bergen, Hudson and 
Passaic County Matters, 


custody and} 


The matter tween 9 and 10 A. M. and 4 and! marily and may confirm the sale. 


!In all cases the officer must file 
la report of sale. 3:77-5. In all 
|other sales of realty, the selling 
| officer shall report the sale and 
if the sale is by a fiduciary he 
shall attach affidavits of 2 per- 
sons as to value (3:77-6) and up- 
on 10 days’ notice personally or 
by mail to residents and 30 days 
to non-residents shall apply for 
directions. 3:77-7. Objections 
to the sale, supported by affidav- 
its, shall be served not later than 
1 day before the hearing and the 
court shall determine the mat- 
ter summarily and if the court 
finds it brought the best price, 
the court confirms the sale. In 
case of a private sale, the court 
may accept a better offer. 3:77-8. 

Judgment for Specific Acts 

and Writs of Possession 

Whenever a judgment requires 

a party to perform an act and 





fnere is a failure to comply, the 
court may direct the act to be 


Judge McLean — Hunterdon,; done by some third person. 
Warren, Somerset, Mercer, Mon-| 3:70-1. é 


mouth and Ocean Counties. 
Advisory Master Burton — At- 
lantic, Burlington, Camden, 
Cumberland, Cape May, Glouces- 
ter and Salem Counties. 7 


Standing Advisory Masters 
Donnelly and Rogers—to handle 
assignment of cases and admin- 
istration in the Matrimonial 
Division. 





Justice Ackerson 
Honored at Monmouth 





Bar Dinner 

sated } 
Supreme Court Justice Henry | 
E. Ackerson, Jr. was tendered a| 





Writs of assistance are super- 
seded. In cases of judicial sales 
‘or foreclosure sales) when there 
is no provision made in the judg- 
ment for delivery of possession, 
the purchaser may obtain an 
order for the delivery of posses- 
sion on notice after 10 days’ 
written demand for possession. 
In all cases where there is an 
order or decree for possession of 
real or personal property, a writ 
of possession will issue as of 
course from the clerk on appli- 
cation. 3:70-2. 

Process in Behalf and Against 
Persons not Parties 
Persons not parties to an ac- 


report, it is understood, sought ceremonial dinner by the Mon-|‘i0n may have the benefit of an 
to justify the position of the mouth County Bar Association| °Tder and similarly be subject 
Legislature in the conflict, and last week, at the Monmouth| thereto, if obedience to the order 


the adoption of Senate Bill 58 
which, among other things, 
overrides several of the 
adopted by the Supreme Court. 


of removing the rule 


to the Legislature. 


The Chief Justice, at the Judi-| the principal 
cial conference held last week, dinner and Superior Court Judge 


Rules Ackerson’s elevation to the new! 
I Supreme Court. 
It would also have the effect a resident of Keyport and a 
making charter member of the associa- 
power from the Supreme Court tion. 


Hotel in Spring Lake. The din- 
ner was in konor of Justice 


The Justice is 


Chief Justice Vanderbiit was 
speaker at the 





can be enforced by or against 
them. 3:71. 
NEW TRIALS 

New trials, on motion to trial 
judge, may be granted on all or 
any part of the issues in both 
jury and non-jury actions. 3:59- 
1. Harmless error will be dis- 
regarded. 3:61-1. A motion for 
a new trial must be served not 


indicated the Court would quick-| Haydn Proctor acted as toast-|/ater than 10 days after entry 


ly pass on the constitutionality Master. 
of any bills passed by the Leg-| Court attended. 
|islature which were in conflict| tion presented the guest of hon-| 


The entire Supreme| 
The associa- | 


with the rules, if such bills were| Or with a desk set. | 


enacted into law. 
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of judgment. 3:59-2. Support- 
ing affidavits must be served 
with the notice of motion if 
based on such affidavit’ and an- 





(Continued on page 3, col. 1) 
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SALES — A saie by auction is| 
complete when the hammer 
falls. 

—When a sale by auction is 
completed, property in the 
goods and all risk thereof, 
passes to the buyer unless some 
term or condition of the sale 
makes it impossible that it 
should do so. 

—A condition of sale that the 
sale is for cash does not pre- 
vent the passing of the pro- 
perty to the buyer on comple- | 
tion of the sale, though de- | 
livery of possession may be| 
withheld until the price is} 
paid. | 

vr Digested from an opinion by | 

Oliphant, C. rendered Sept. 3,| 

1948. N. J. Court of Errors and 

Appeals. Harris v. Merlino. For 

appellant Frank M. Lario. For 

respondent—Thomas G. Hilliard. 

This is an appeal from a ver- 
dict for the plaintiff. 

The complaint 
counts, the first on an account 
stated and the second for the 
price of goods sold and delivered 
to defendant on a book account. 

Plaintiff is an auctioneer. On 
Oct. 1946 he struck off and 
sold to defendant as highest bid- 
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der several lots of cattle for a 
total of $817.20. In the early 
morning following the sale, 
plaintiff’s premises were de- 
stroyed by fire, and cattel, in- 
cluding those sold to defendant, 
were lost. 

Since an auctioneer has the 
right to receive and is respons- 
ible to his principal for the price 
of the property sold and has a 
lien for his commissions, he has 
sufficient property and interest 
in the proceeds to maintain an 
action therefor in his own name 

Appellant’s first claim is there 
was no proof of an account stat- 
ed and that no bills were ever 
presented to him. There was 
sufficient proof to sustain the 
courts finding that there was an 


| account recognized on which de- 


fendant had paid $50 and thus 
that there was an account stated. 
Appellant next contends that 
since there was no delivery of 
the cattle to defendant, there 
Was no consideration for the ac- 
count. Defendant claims the 
terms of sale were cash, that he 
had neither paid for the cattle 
nor made any arrangements for 
credit, and that the cattle would 
not be delivered until paid for. 
Both under the common law 
and the statute, a sale by auc- 
tion is complete when the auc- 
tioneer announces its comple- 
tion by the fall of the nammer. 
When the hammer falls, proper- 
ty in to the 


the goods passes 


buyer unless some term or con- | 


dition of the bargain makes it 
impossible that it should do so. 
The condition that the sale is for 
cash, not such a condition 
will prevent the transfer of 


as 


the 


1S 


construlng lt 
shail 
payment 


by 
that 
delivered 


satisfied 
meaning 
not be 
is made. 
Where, 


made for 


possession 
until 
as here, a bargain is 
the purchase of goods 
and nothing said as to pay- 
ment or the property 
passes immediately, so as to cast 
all future risk on the purchaser, 
if nothing remains to be done 
to the goods, though he cannot 


iS 


delivery, 


take them away without paying} 
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Thus there was a legal obliga- | 
tion to pay and a valid subsisting | 
debt from defendant to plain- 
tiff when the account was stated. 

Affirmed with costs. 





SEPARATE MAINTENANCE — 
Where a wife separates from 
her husband, to secure separ- 
ate maintenance she must jus-} 
tify that separation by proof 
of extreme cruelty on his part 
to the same extent as if she! 
were suing for a divorce on 
this ground. 

—A husband whose wife leaves 
him without justification is} 
not obliged to seek to induce 
her return in order to bar 
separate maintenance. 

PARENT AND CHILD—SEPAR- 
ATE MAINTENANCE —While 
the facts may not warrant an 
award of separate mainten- 
ance to the wife, this is no 
bar to an award of support for 
infant children in the custody 
of the wife. 

Digested from an opinion by 
Wells, J. rendered Sept. 3, 1948. 
N. J. Court of Errors and Appeals. 
Danzi v. Danzi. For appellant- 
Charles C. Trelease, Joseph T., 
Brienza on the brief. For re- 
spondent Irving Mandelbaum, 
Samuel H. Nelson of counsel. 


This is a separate mainten- 
ance suit. The defendant hus- 
band appeals from a finding 
that he abandoned the com- 
|plainant and separates himself 
from her, and from the decree 


| tendant to pay 
| Suppert of the child. 


awarding custody of the child to 
complainant and directing de- 
$18 per week for 

Complain- 
ant made no application for 
maintenance for herself and this 


: ; matter was reserve il further 
property, since that condition is! ~ served until further 


as} 


| comp!ainant 


order of the 


The 


structive 


court. 
t was based on con- 
desertion by reason of 


Sul 


jthe alleged cruelty of. the hus- 


band which allegedly caused the 
to separate hersclf 
from him 

Two elements are necessary for 


separate maintenance: 1, that 
the husband without justifiable 
cause has separated himself 


from his wife or abandoned her, 
and %, that he has refused or 
neglected to suitably support her. 
Where the wife separates her- 
self from her husband and 


claims separate maintenance, 


|she must justify that separation 





by proof of extreme cruelty on 
the part the husband to the 
Same extent she would be 
compelled to prove if she were 
suing for a divorce on _ the 
grounds of extreme cruelty. On 
a review of the evidence this 
court finds that complainant did 
not establish such cruelty. 

The court below also relied on 
the evidence that after the sep- 
aration defendant made no ef- 
fort to secure complainant’s re- 
turn and limited his financial 
contribution to $5.00 per week 
for the child. A husband, whose 
Wife leaves him without proper 
justification is not obliged in a 
maintenance suit to induce her 
return. 

The court below was in error 
in the finding for complainant 
and the bill should have been 
dismissed as to her, but tnis dues 
not apply to the child. R S. 
9:2-3 provides that chancery 
Shall have the same power to 
make decrees concerning the 
care, custody and maintenance 
of minor children whose parents 
are living apart, as if they were 
divorced, and gives the court 
jurisdiction to provide for the 
support of infant children when 
that issue is involved. The real 
objection made is that the award 
of $18.00 per week was too high 
Complainant earns $35 per week. 
Defendant nets $74 per week. He 
admits giving complainant $30 
per week for table alone when 
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Union City Court to List| 
Tenancies on Separate | 
Days 
In order to facilitate the hand- | 
ling of the heavy calendar, the 
Union City District Court has 
decided to list all Landlord and 
Tenant actions on special days, 
to wit; October 14th and 28th, | 
Nov. 4th and 18th, Dec. 9th and 
23rd. 
Motions for extensions and for 
issuance of warrants will be 
heard on these dates. 


| Rutgers University La 








Allcorn To Be Lay 
Secretary to Chie} 
Justice 







Samuel Allcorn, Jr., 
Town Attorney of Mon: 
become law secretary 
Justice Vanderbilt. 
has resigned his post 
ant Town Attorney to ; 
appointment. 

Allcorn is a graduat: 
Jersey Law School. H 
mitted to the bar in 
maintained law offices 
clair, and has been te 






























they were together. Under the 
circumstances the award of $18 
was not excessive. And _ the 
award of counsel fees was justi-| 
fied since the wife was obliged 
to institute this suit to secure 
suitable support for the child. 

Remanded for modification of 
decree accordingly. 


CHANCERY PRACTICE—LAND- 
LORD AND TENANT — Chan- 
cery has no jurisdiction to en- 
join summary dispossess pro- 
ceedings where no _ equitable 
rights or equitable defenses are | 
involved 

PRACTICE 
of the terms 
maiter of law 

—The defenses of waiver and 
estoppel are cognizable at law 
with the same force and effect 
as in chancery. 

Digested from an opinion by 
Freund J. rendered Sept. 3, 1948. 
N. J. Court of Errors and Appeals. 
Crest v. Levine For appellant 

Lewis Winetsky. For respond- 
ent Samuel H. Berlin (Charles 
Handler of counsel). 

This is an appeal from an or- 
der denying defendant’s motion 
to strike complainant's bill, and 
enjoining defenaant from fur- 
ther prosecuting a dispossess ac- 
tion in the District Court. 

The bill alleges defendant 
leased the premises to complain- 


construction 
a lease is a 


— The 
of 


ant in 1945 to be used “as a 
drug and pharmaceutical store 
and soda dispensary, and the 
sale of cigars and cigarettes and 


other commodities incidental to 
the maintenance of a modern 
drug store,’ and for no other 
purpose. In Dec. 1945 complain- 
ant entered into possession and 
installed fixtures including racks 
for the sale of newspapers and 
magazines and had ever since 
sold these items from the prem- 
ises. Dec. 1947, defendant 
served notice on complainant to 
cease the sale of newspapers and 
magazines as being in violation 


ne 
ait 


In 


90% 
age 





defendant served a no 
inating the tenancy a 
after instituted a disp 
tion in the District Co 
plainant thereupon file 
and prays for an 

against the prosecuti 
dispossess suit and a d 
that the notice of te 
is void, alleging, in a 
the foregoing that th 
ant acquiesced in th 
papers and magazine 
estcpped from asserti 
lation of the lease in th 
Defendant moved to 

bill and the ad interim 



























which issued and no 
from the order den ing 
motion. 





The denial of defen 
tion was error becaus¢ 
involved presents a 
tion within the juris 
the district court, wl 
plainant would haves 
quate opportunity 
defenses 

The inherent 
Chancery to relieve a 
feiture in a proper c 
established. But Chi 
no jurisdiction to e1 
mary proceedings by 
to dispossess a tenant 
equitable rights or ec 
fenses are involved. 

The 
of construction of a | 

a matter of law fo: 
The district court 
ind in construing the 
the sale of papers anc 
is Within “the sale oi 
commodities inciden 
maintenance of a m 
*. *Phis ts a 
fact And 
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case presents 
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law and 
such sale was 
terms of the covenant 
ant could 
fense of waiver and 

leged in the bill, wit 
iorce and effect as it 
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Its remedy at law i: 






































of the covenant in the lease. On Reversed and_ re i 
complainant’s failure to comply,! strike the bill “- 
e e / 4 
| aw 4 ae , 
. 
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Civil Practice Under the New Rules 
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Form 13. As to sheriff’s sale, 


objections to sale and confirma- 
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Sale or Mortgage of Infant’s 
or Incompetent’s Lands 
A general guardian of an in- 
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guardian ad litem appointed by 
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for the sale or other disposition 
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ditional security. 3:78-3. Guard- 
ians’ sales must be confirmed 
by the court. 3:78-4. A mort- 
gage of land may be authorized 
Similarly, but the court may 
direct a sale instead. 3:78-5. 
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Whenever summary proceed-| 


ings (such as corporate receiver- | 
ships, etc.) are authorized by| 
statute (3:79-1) proceedings are 
brought upon a verified com- 
plaint and order to show cause 
to the adverse party 3:79-2. 
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AmBar Section Votes 
Down Income Tax 


Assn. convenfion here ended 
when the section on taxation 
upset a report of one of its com- 
mittees advocating the so-cailed 





The proceeds of the securities 
under the Silverson plan would! 
be taxable, as income, when the| 
bonds were sold. But the plan 
was advanced as enabling law- 
yers and other professional men 
to escape taxation, on the top 
15 per cent of their income. dur- 
ing earning years, primarily for 
the purpose of building up fin- 
ances for retirement, when lower 
rates presumably would be ap- 
plied to their reduced incomes. 








Although 10 other members of ; 
| the committee joined with Sil- 
verson in recommending the! 
| plan, six members took issue in 
three bristling minority reports. 


One member argued that in- 
comes in the $10,000 to $100,000 
brackets already have been given 
reductions ranging from 20 to 35 
per cent. Other lawyers con- 
| tended that the proposal would 
| be of little or no benefit to earn- 
| ers of small incomes who have 
| to spend virtuaily all of their 
; money, and said the plan at- 
| tacked the basic theory of in- 
| come taxes by basing the rat 
/ upon spending. 





| The debate reached a climax | 
| when a motion to table the res-| 
olution was first declared lost by | 
|a single vote, on a count of 33 | 
| ayes and 34 nays. A recount was! 
| requested and resulted in tabling 
; by a vote of 36 to 32. 
| An attempt to revive the issue 
|} in another form was later beaten | 
|down in decisive vote. 


Cumberland Bar Holds 
New Rules Symposium 


The Cumberland County Bar 
Association held a dinner meet- 
ing Monday evening, at which 
a symposium on the new rules 
of practice and procedure was 
conducted. Each of the five parts 
of the new rules was presented 
separately and was followed by 
a forum on the particular part. 
David L. Horuvitz spoke on Rules 
relating to the Supreme Court. 
Philip L. Lipman covered Crim- 
inal Practice. Edward Miller 
dicussed Civil Procedure in the 
Superior Court. M. J. Greenblatt 
presented the Practice in the 
Appellate Division. Judge Solve 
Tuso spoke on the rules relating 


| to the County Courts and Surro- 


gates. 


At the recent annual meeting 
of the association, David L. Hor- 
uvitz was elected president. Also 
elected were Philip L. Lipman, 
Vice President; Leon M. Bard- 
feld, Secretary-Treasurer; and 
Charles Grant, Keron Chance, 
Warren C. Lummis and Thomas 
DeLuca, Directors. 











F.H.A. and Conventional 
Mortgage Loans 


ON LOW TERMS—AT MINIMUIQ 

COSTS — AND COMPLETE CO- 

OPERATION WITH APPLICANTS 
OWN COUNSEL. 


JERSEY MORTGAGE 
COMPANY 
The Lawyers’ Favorite Sourez 
for Mortgage Money 
ROBERT E. GOLDSBY 
President 


280 N. Broad, Elizabeta 


Telephone EL 3-0900 














BONDS 


17 ACADEMY ST., NEWARK 2, 





Court & Fiduciary 


PHILIP FIERSTEIN & CO. 


No applications Required on Fiduciary Bonds of $5,000 or less 


BONDS 


N.J. MArket 2-1704-8 

















A heavy 
was 


Whatever fiduciary 


ing to you and your 









this bank’s first vault; 
upon the mantelpiece above, two 
knives of small-sword dimensions, 
and two large horse pistols warned 
robbers away. 


COMPLETE 
TRUST SERVICE 


may require, the National State Bank 
renders it—as efficiently as possible, and 


with the determination to make it pleas- 


NATIONAL STATE BANK 


(Department of Estates & Trusts) 
810 BROAD ST., NEWARK I, N. J. 


Momber Federal Deposit Insurance 
Charter Member—-Newark Clearing House Association 





1812-1948 a 


wooden, metal-bound box 
and 












service your client 


client. 


Corporation 














NEW JERSEY LAW JOURNAL, THURSDAY, SEPTEMBER 23, 1948 





71 :N. J. L. J. Index Pag, 








Page Four 

















tee 


eg 


Nem Jersey Law Journal 


Established 1878 
ALFRED C. CLAPP, Editor 


ASSOCIATE EDITORS 
William J. Brennan, Jr. Harry Nadell 
Harold H. Fisher Morris M. Schnitzer 
Israel B. Greene G. Dixon Speakman 
Joseph Harrison Clark Crane Vogel 
Ward J. Herbert " 
Jerome L. Trachtenberg, Managing Editor 


Published every Thursday by the 
NEW. JERSEY LAW JOURNAL PUBLISHING CO. 
24 Edison Place, Newark 2, N. J. 
Mitchell 2-0075 
Aaron Skinder, Publisher 
Subscription Rates 
One Year - - - $3.50 








Entered at Post Office, Newark, N. J., as Second Class Matter, 
Under an Act of Congress of March 3, 1879 





THURSDAY, SEPTEMBER 23, 1948 





Lincoln and Our Rules for Admission to the Bar 


in 





time a change is made 
educational qualifications for admission 
protests are heard in some quarters. The principal 
advanced is always that the effect of tightening the requirements 
will be to deny to many poor and worthy young men the privilege 
of enjoying the profession. One sentimental wheeze is always re- 
surrected at such a time. “Under these rules Abraham Lincoln 
never would have been able to enjoy membership in the bar”. 
Perhaps this is true. But anyone who has read of Lincoln’s mental 
capacity and strength of purpose undoubtedly would dispute it. 
Having decided to become a lawyer it is more likely that he simply 
would have struggled harder and longer to achieve his purpose. 


Court rules 
the bar 
argument 


Every the Supreme 


concerning to 


Speculation as to how Honest Abe would have felt about our 
present rules and as to how he felt about his own formal educa- 
tional limitations can be satisfied by a little research in Lincoln 
history. 


In 1896 McClure’s Magazine published an elaborate series of 
articles on Lincoln, the material for which was then readily avail- 
able from written records and from statements of living persons 
who had known him. The August 1896 issye was devoted to a 
discussion of some of his cases and experiences at the bar. 

In 1855 the famous MeCormack-Manny reaping machine pat- 
ent litigation was pending and Lincoln was retained in the defense 
of Manny under rather unusual circumstances. 


At this time it was the practice in patent litigation for each 
side to have two lawyers make closing arguments. One discussed 
the technical and mechanical aspects of the case and the other 
made the forensic appeal, 

The “defense was in charge of P. H. Watson who had procured 
the Manny patents. Lincoln was engaged by Manny personally to 
make the forensic argument. However Watson retained Edwin M. 
Stanton (who later was to sustain a most intimate relation to 
Lincoln as Secretary of War) for the purpose. Stanton practiced in 
Pittsburgh and was recognized as one of the leading lawyers ot the 
country. 

Manny and Watson decided that neither Lincoln nor Stanton 
was to attend the hearings. Each was to be sent a transcript of the 
testimony as it was introduced and in this way prepare himself for 
the final argument. 

Later with a view to determining which one should close the 
case Watson visited both men and conferred with them. Stanton 
was seen last and advised that he would make the argument. When 
Lincoln learned of the decision he was bitterly disappointed. He 
had written out his argument in full and he was most anxious to 
meet in court room debate Reverdy Johnson another leader of 
the bar who was to make the closing address for McCormack. 


The selection of Stanton however was accepted kindly and 
gracefully by Lincoln. He sent his written argument to George 
Harding who was to argue the technical aspects of the case so that 
he might have the benefit of it before the final hearing. The great 
man’s disappointment seeped through just a little at this point. 
He asked Harding not to show the argument to Stanton. 


Lincoln appeared at the final hearing and exhibited much 
interest in the proceedings. The last appeal was made by Stanton 
whose argument consumed three hours. It was an able and elo- 
quent argument and Lincoln was a rapt listener. 


When court adjourned for the day Lincoln invited Ralph Em- 
erson, a young member of the Watson firm to take a walk with him. 
He appeared deeply dejected and walked for block after block 
without saying a word. Finally he turned to Emerson and exclaimed 
“I am going home”. Then after a pause; “I am going home to 
study law.” 


Emerson said: “Why, Mr. Lincoln you stand at the head of the 
bar in Illinois now. What are you talking about?” 


“Yes,” he said, “I do occupy a good position there, and I think I 
can get along with the way things are done there now. But these 
college trained men, who have devoted their entire lives to study, 
are coming West, don’t you see? And they study their cases as we 
never do. They have got as far as Cincinnati now. They soon will 
be in Illinois.” Another long pause, then he turned toward his com- 
panion with a look of strong determination on his face and ex- 
claimed, “I am going home to study law! I am as good as any of 
them, and when they get out to Illinois, I will be ready for them”. 

Who says our Rules would have kept Lincoln from the bar? 


Legislative News 





Law 

Acting Governor Summerill 
has signed the following Bills: 

S-411, Chapter 352, Sept. 10. 
To provide that judges of the 
Court of Common Pleas shall be 
appointed by the Governor with 
the advice and consent of the 
Senate and hold a term for five 
years with vacancies to be filled 
by appointment for the unex- 
pired term only. 

A-46 Sa, Chapter 354, Sept. 10. 
Provides for the creation of an 
Administrative Office of the 
Courts to be headed by an Ad- 
ministrative Director to be ap- 
pointed by and serve at the 
pleasure of the Chief Justice of 
the Supreme Court; salary not 
to exceed $15,000. per annum. 

A-51] Aca, Chapter 355, Sept. 10. 
Amends procedure in civil ac- 
tions with reference to service of 
summons on persons and various 
types of corporations. 

A-52, Chapter 356, Sept. 10. 
(Companion bill to A-51). Con- 
cerns service of summons in civ- 
il actions cominenced against 
domestic and foreign corpora- 
tions. 

A-95, Chapter 357, Sept. 10. 
(Companion bill to A-53). Con- 
cerns the sale of real estate un- 
der execution, provides that no- 
tice shall be posted in the sher- 
office and published four 
times in two newspapers. 

A-56 Aca, Chapter 358, Sept. 10. 
A general revision of the attach- 
ment law superseding sequestra- 
tion as original process in civil 
actions of an equitable nature. 

A-63, Chapter 359, Sept. 10. 
Amends the law _ concerning 
bonds of certain fiduciaries pre- 
viousiy given in the Orphans 
Court to comply with the new 
Constitution, 

A-69, Chapter 360, Sept. 10. 
Provides for the recording and 
enrolling by the Clerk of the Su- 
perior Court of pleadings, judg- 
ments and other papers by the 
photostatice or micrographic pro- 
cess after the time for appeal or 
review of such judgment or pro- 
ceedings has passed. 

A-72, Chapter 361, Sept. 10. 
Gives jurisdiction to county 
courts instead of Courts of Com- 
mon Pleas under the act which 
prescribes the procedure for the 


iff’s 


enforcement, in summary pro- 
ceedings, of penalties. 

A-73, Chapter 362, Sept. 10. 
Provides that all powers and 


authority granted to clerks or 
registers of any court abolished 
or superseded by the new Con- 
stitution shall be given to the 
Clerk of the Court superseding 
the abolished court. 

A-74, Chapter 363, Sept. 10. 
To provide that grand and petit 
jurors shall be ordered in the 
Superior or County Courts: pre- 
scribes the duties of the foreman. 

A-75, Chapter 364, Sept. 10. 
To prescribe the duties and pro- 
cedures of Surrogates under the 
new Constitution. 

A-76, Chapter 365, Sept. 10. 
To provide that County Courts 
under the new Constitution shali 
exercise all the powers and duties 
of the Courts of Common Pleas, 
Orphans’ Courts, Courts of Oyer 
and Terminer, Courts of Quarter 
Sessions and Courts of Special! 
Sessions: retains present judges 
of the Courts of Common Pleas 
in the County Courts under the 
new Constitution. 

A-80 Sca Sca, Chapter 366, 
Sept. 10. To fix a schedule of 
fees in the new Supreme Court 
Clerk’s Office. 

S-31 Sca, Chapter 367, Sept. 10. 
Provides for the transition of 
pending causes and proceedings 
in the courts upon the taking 
effect of the judicial article of 
the new Constitution. 

S-32, Chapter 368, Sept. 10. 
(Companion bill to Senate 31). 
Specifically affects pending pro- 
ceedings in the Circuit Courts 
under the old Constitution. 

S-35 Aa, Chapter 369, Sept- 10. 
Makes technical changes in the 






Early Reports on Ney, 
System Favorable 






wording of the Act affecting no- 
tices of lis pendens, the object 
of which is to enforce a lien 
upon real estate, other than 
mechanic’s liens. 

S-36 Sca Aa, Chapter 370, Sept. 
10. Provides that mechanic’s 
liens shall be enforced by ac- 
tions in a county court or Super- 
erior Court, instead of the Cir- 
cuit Courts. 

S-37 Sca, Chapter 371, Sept. 10. 
Provides that municipal mech- 
anic’s liens shall be enforced by 
a Suit in the Superior Court in- 
stead of the Court of Chancery. 

S-39 Sca Aa, Chapter 372, Sept. 
10. Provides for the manner of 
exemplifying records in judicial 
proceedings in certain former 
and newly created courts. 







Reports received on th 
ation of the new court g 
and new Rules both in the 
preme Court and in 
sions of the Superi 
have only praise for the 
and efficiency with whic 
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report from all sections is 
the new system, particu! 
pretrial procedure, xp 
the handling of cases by as m 
as 50%. Many cases are 
settled at the pretria 
and trial of these cases 
by completely eliminated, y 
in the others, the is-ues ; 
narrowed and stipulations : 
tered into greatiy reducin 
time to be consumed at ‘he tr 

S-43 Sca Sca, Chapter 373, The rule requiring 1 re 
Sept. 10. Sets up a procedure| ing of briefs in adv eh 
in civil actions for possession of also demonstrated , 
land, superseding present actions ability. In the 
of ejectment. argued before 

S-44 Sca, Court, earlier 
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Chapter 374, Sept. 







10. Makes amendments to the. briefs was noticeable. “a 
law concerning replevin pro- Justices asked questi ¢ 
ceedings. cating their familiarity 





S-45 Sca, Chapter 375, Sept. 10. 
Provides for the effect to be 
given the statutes referring to 
the courts abolished by the new 
Constitution with reference to 
the new court set-up. 

S-46 Sca Secs, Chapter 376, Sept. 
i0. Regulates official stenogra- 


issues involved and o 
ment was presented 
derly fashion. 

Some confusion nv cessar 
exists, primarily becau 
certainty as to the ad 
places when and where 
ious Judges will sit an 














phic reporters in the new court are to be heard. This i: 

system under the Supreme Court. expected because the has +n 

Prescribes salaries, fees, ete. been sufficient time <o ¢ oo 
S-51, Chapter 378, Sept. 10. pletely fix and public.7e th t 

Provides that actions on mort- schedules. 


Work on this prg 
lem is however going forwar 
rapidly as possible and une 
tainties in this regard she 
be cleared up shortly. 





gage bonds shall be commenced 
Within three months from the 
date of the sale, or if confirma- 
tion is required, from the date 
of the confirmation. Makes sev- 
eral technical changes to com- 
ply with the new Constitution in 
such proceedings. 

S-54, Chapter 379, Sept. 10. 
Amends the Mechanic’s Lien Act 
to transfer jurisdiction to the 
Superior or County Courts to 
comply with the Constitution. 

S-56, Chapter 380, Sept. 10. 
To give jurisdiction to the Su- bar will be issued fro: 
perior Court and the County time as the need arise 
Courts instead of the Circuit 1. Under the new 
Court in certain mechanic lien there will be no sep 
cases. decrees in matrimoni 

S-57, Chapter 381, Sept. 10. In place thereof, a rubber sta 
To provide that proceedings for wil] be affixed to a copy of 
certify ng 
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desires to call to the 
of the bar three matte 
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review, hearing and relief in heu judgment nisi t 

of prerogative writs shall be com- the final judgment ‘hen 10 th 
menced within thirty days after final judgment becomes @Ris g 
the accruel of the right to such Accordingly, attorney - y 


review, etc. 

S-370 Sca, Chapter 384, Sept. 
10. Provides that after Decem- 
ber 31, 1948, every district court 
of a city, or county judicial dis- 
trict, shall become a county dis- 
trict court or branch part of a 
county district court; sets forth 
the procedure for affecting such 
system. 

S-386 Aa, Chapter 385, Sept. 
10. Amends the district court 
practice law to conform with the 
new Constitution. 

A-66, Chapter 388, Sept. 13. 
Prescribes the procedure in de- 
termining mental incompetency. 

A-77, Chapter 389, Sept. 13. 
To provide that the Clerks of the 
Supreme Court and Superior 
Court shall be appointed by the 
Supreme Court for a term of five 
years at salaries of $10,000. and 
$12,000. respectively. 

A-78 Sca, Chapter 390, Sept. 13. 
To provide for the appointment 
of a secretary and law secretary 
to Supreme Court Justices. 

A-39, Chapter 391, Sept. 13. 
Provides for retirement of Jus- 
tices of the old and new Supreme 
Courts, Judges of the Superior 
Courts, former Chancellors, Vice- 
Chancellors, Circuit Court 
Judges, etc., under the new court 
set-up. after 10 years’ aggregate 
service and reaching age 70 at 
three-quarters of their annual 
salary; provides for disability; 
retirement at three-quarters of 
annual salary and pensions to 
widows at one-quarter of the 
annual salary. tirement of Judges © + 

A-516, Chapter 392, Sept. 13 of Errors and Appeais 4/* 
Provides that any Vice-Chancel-' enty years of age at $9,000. 


quested to submit all 
nisi in triplicate so th 
tra copy can be retail 
purpose of subsequen: 
ing it as the final juc 

2. Attorneys are rt 
use white backs or 
all papers filed. Und 
practice papers are 
and colored papers d° not? 
tograph as well as | e 

3. A new indexing 
been installed for all 
system uses a letter f 
ignate the type of 
a serial No. and fina 
of filing. For examp 
monial action will be 
is requested that all 
and all communicati 
full new index or fi. 
assigned to the cau 
they relate. 
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lor who has retired #* 
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pension of three-quarte 
annual salary. 
A-471, Chapter 393, 
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may transfer such action to an- 
other county on recommenda- 
tion of Administrative Director. 
3:66-2. 

Whenever there is a receiver 
or trustee in dissolution (except 
if Commissioner of Banking and 


Civil Practice Under the New Rules 


continued from Page 3) 


and such writs issue only on 
order of a court. The writ of 
ne exeat (if original process) 
and the ca. re. is served with the 
complaint, and the answer is 





sanded, a trial may be had 
t0 such issues. 3:79-5. 
Attachment 





* Avfisn affidavit entitled in the que 20 days after service. 3:64-1.| Insurance appointed as such 
or pending action 1s jf the defendant is arrested on Pursuant to the statute) the 


court designates a banking de- 
pository and funds may be with- 


to the court establish- 


. a ne exeat, he may be released 
‘ight to a writ of at- 


by posting a bond (approved by 





The court, if satis-| the court, 3:102-5) or depositing drawn only by check counter- 

a ssues an order for the writ, cash with the sheriff. 3:64-2.,Signed by a court designee. 
the affidavit, order and a 4 ca. re, may be attacked eitner 3:66-3 

‘ped equired, are filed with py taking depositions or as pro-. An attorney, counsel or ac- 

hes The writ, in dupli- vided by R. S. 2:27-78, but leave COuntant (who must be disinter- 

© tug, is issued to the sheriff of of court to take depositions is Sted) must be appointed by the 

nearg@l, county where the property necessary if more than 30 days court on affidavit showing the| 


need for such appointment. More 


A levy must be made have elapsed since arrest. Bur- 
than 1 counsel may be appoint- 


lays from date of writ: Gen of proof, in cases of attack, 





S ame tate, by filing a certi- ji; on the plaintiff. 3:64-3. ed but the total fees allowed 
NS eM copy of the writ with the Tiiiietteen cannot be increased because of 
ng ter ‘or the county clerk if Bs Pree: tess , such appointmen 3:66-4. 

‘ agi ‘oe Injunctions are granted by i 
dire no register) of th¢ order. 3:65-1. Temporary re- In making allowances to a re- 
~ . £UCL eer he a c c= . . 1 ; 

Tea@inty where the realty is situ- ., : é ceiver the court shall consider 


j 


orders can be granted 


ingible personalty, by “YS > 7" ; he value of his services and the 

: paar pn the person Only on notice or consent, unless a so ee an poise 
session and taking same ‘Mere will be immediate, sub- as the results accomplished: at- 
dy: upon Wines in tantial and irreparable injury. = aaladied i besa’ temediciie shell tis 

serving the writ upon obtained without ae - compensated for 1ctual services 

erson owing same; and in may be disolved on 2 days a to the receiver having re urd tc 
a ate epee ice. Temporary restraints ex- eke age reo ne ee eae 
gacies or interests in results accomplished. The court 


more than 10 days 


Ire In not 











1 by serving the writ on * ; tis eee Detar ay ex ine the receiver ¢ 
du ry. Within 5 days of | UMICSS within said eagerness 5 ie ages iin facts Bo 
evi in inventory and PE sans aamseapee 3:65-. ar al which “allowances are “to be 
al made by the sheriff GSOry SASURCH ATE applied 7 based. 3:66-5 is 
ae vale a a tn the court on motion without an order to aes oeik ih of ay ee ne 
a au i tian paar show cause unless a restraint isan cet eee ac 
uw un tne : 1 “ y er 6 } ‘ é a “ney Pp tne rece er € 
)praisal, and gives notice sought. 3:65-3. The ripen ci to ‘the pl aise ae 
the attorney of the @r@mting a restraint or an in- (og ae proceedings. eed ae 
pie eae ee _. terlocutory injunction, may re- , ee oad 
12-1. Within 10 days|.-. se) epee a’ All re.| compensation is to be allowed! 
0 Bisseri return plaintiff files cp See $:65-4. All = for such services. 3:66-6 
has ‘com laint and within 2 straints and wie eaesbimage see shall Every receiver und trustee in | 
co aga . set forth the reasons for issu- aye ; capi ge. 
: he return, or as fixed liquidation appointed by the} 





ance and the specific details of 
the restraint. It is binding only 
on the parties, their agents, etc., 


urt order, serves notice of court shal! file an 
S pramattachment levy and a copy 


nplaint upon the de- appointment and semi-annually 





ant or out of the state attorneys and other persons in I f t d 

dant in > state reafter accounting or 
a. . " active concert who have notice. ereatter an acc HE under 
S hs directed by court. An an- 4.,- - ae Sey a oath. 3:66-8. 

leiie Within 56 deve of the 3:65-3. Once a restraint or in- ee eee on a 

ae : dee terlocutory injunction is denied ‘@celvers appointed to win 

eof the notice. Attack on up a partnership or trustee in 


and there is no order, it must be 

















sin ys = Tenet ae noted on the complaint. 3:65-6. liquidation shall ore agin Ol) at Atlantic City starting October plications for review of a final 
; oe pol aa eo. An injunction may not restrain ee ee, psc éth and at Trenton, Commenc- ‘decision of a state administrative 
Further proceedings are had pronectner ae At the expiration r f 3 months Pl fas ti yg ee : agency, the procedure is by com- 
t COM. other actions. Other per- Court Relief is obtained by list oa fob ts oh - poe nn nt ger Judge William F.| plaint but that with respect to 
en having a claim against the counterclaim, or otherwise in ee SPrecriagper tase ge Pos Bese mg: op eee pr ee the two exceptions noted, the 
dant may be admitted by cause. 3:65-7. Proceedings in re cannes Parag aa weed es hy peony a greens procedure is by appeal to the 
‘order as applying claim- ther courts may bt ATOR SOT Te and « hentine hakd ther ee ine ude udge Appellate Division. In this re- 
er ae verdict or judgment only upon Rule pi: aunt pate wt fabian Zi Lloyd, a who — gard, he ; valled attention to 
bl unneavenes anytime he-|ons Security. 3:65-8. The pole pl i rh ti _ sind speak on peacneery and Pre- Chapter 381 of the Laws of 1948 
judgment and after — ne supersede the “en nership business pisioa other- a eg | — oe — sao . a 
rs arenes there can be| tating to labor disputes. Ree. i ii x d ~ Brey __ | an L. Jacobs, who will discuss limitations of 30 on appeals from 
tae, Pe scigign ban 2:29-77.1. Rule 3:65-9. wise directed. 3:66-7 Procedure in Lieu of Prerogative determinations of state agencies. 
‘the: applying claimants, Procedure in Lieu of Writs; Judge Thomas J. Brogan, Clerk’s Work Outlined 
ne lien of the attachment " Receivers Prerogative Writs | who will deliver two lectures On Former Senator Scott, the new 
mues and a general judg- Equity recelvers can pe ap- Prerogative writ certiorari, Appeals: Senator Alfred C. clerk of the Superior Court 
: ; may also be obtained. Pro- pointed without notice or con- mandamus and quo warranto) | Clapp who will speak on Probate spoke briefly on the work being 
ig NMof an attachment are paid only when injury Is imme- are now superseded (see Art. VI,| Practice: Vice Cnancellor John done in the Clerk’s office to ef- 
ven Fo the plaintiff and the bal- d substantial and irrepar- Sec. V, par. 4 of New Jersey Con-| Grimshaw, who will review fect the court change He listed 
es s d:vided pro rata among able and in such case may be stitution) and relief granted| Criminal Practice; Judge John among other things ‘the instal- 
laimants. 3:72-3. A dissolved on 2 days’ notice. When in the Superior Court as of right.| J. Francis, who will duscuss lation of new index and ac- 
he lien of the attach- a custodial receiver is appointed 3:81-1. All relief formerly grant-| Matrimonial Causes; George W. counting systems, a new filing 
be obtained on notice for a corporation or partnership, ed by prerogative writs (except|C. McCarter, whose subject is system, the introduction of the 
n by posting a bond an order to show cause 1ssueS appeals from inferior courts and| Trial of Equitable Issues and microfilming process, new judg- 
’ the court in a sum why a Statutory receiver should administrative agencie shall| Israel B. Greene and Theodore ment dockets and judgment ~*- 
‘nan the value of the not be appointed. A statutory be afforded by civil action tried| McCurdy Marsh, who will speak cording systems new case and 
tached. 3:72-4. The receiver cannot be appointed jin the Law Division before alon Special Proceedings in Equity appeal dockets, statistical re- 
control the proceed- without notice. The order ap- single judge without a jury (un-|and at Law, respectively. porting, calendar listing records 
sale of attached pro- pointing statutory receiver Jess’a jury could be had before! The charge for the lectures is and the preparation ” of new 
re judgment, order should require the stockholders and demanded within 10 days of $35.00 i“ mg forms i 
10t yf rents and protect and creditors to show cause why the service of the complaint). tae , 
te 3:72-5. Writs of se- the receiver should not be con- | 3:81-2. “A complaint is filed and | 
tem ul as initial process’ tinued. A receivership action proceedings had as in other civil | Th N L 3 P e P li 
1ses veer. superseded and can can be dismissed only by order actions. 3:81-3. See Forms 21| e ew awyer 5 rotective 0 Icy 
to @™Ssue to enforce judgments of the court. 3:66-1. and 22. An application may be This policy gives complete protection to ali Lawyers, whether they 





The venue of a corporate or 
partnership receivership action 
is in the county where the prin- 
cipal place of business is locat- 
ed: but the Appellate Division 


“ers of the court. 3:72-6. 
Ne Exeat and Capias 
Javits to procure a writ of 

capias ad responden- 
e entitled in the cause 


made on affidavit for a stay or 
ad interim relief in such cases. 
3:81-5. If the performance of a 
ministerial act or duty is sought, 
a motion may be made for sum- 
mary judgment any time after 
filing complaint, and if denied, 








all 
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including: an answer is permitted. 3:81-4. 
Superior and U. S. District Court judgment searching. All these proceedings may be 
aa advanced on court calendar. 
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3:81-6. Inferior courts and de- 
cisions of administrative agen- 
cies are now reviewed by appeal 
to the Appellate Division. 3:81- 
7, 8. On appeals from adminis- 
— trative agencies the record is 
prepared by the agency and filed 
in the Appellate Division within 
30 days and notice served on 
appellant (3:81-8), and addi- 
tional evidence may be taken by 














“3 Law PRINTERS - 


Specialists 
afte CASES AND BRIEFS ON APPEAL 








(Continued on Page 6, Col. 1) 








vers ARTHUR W. CROSS, INC. New York and New Jersey | 
wal New Jersey Division of pono lhe gaara 


Mortgage Certificates 
KOELLNER & GUNTHER, Inc. 
31 Clinton St., Newark 2, N_J. 

Telepttone MArket 3-0190 - 


a PANDICK PRESS, INC. 
71-78 CLINTON STREET, NEWARK 65, N. J. 
Tewxzrnons MARKET 38-4984 





























NEW JERSEY LAW JOURNAL, THURSDAY, SEPTEMBER 23, 1948 
———————————————————— 





| versity Law Center, it was an- 
|nounced today by Dean Russell 


| tion of the pioneer ccde of pro- 


| oosevelt”, Dean Niles said. 


inventory un- | 
der oath within 3 months of his} 
| Justice Vanderbilt according tc 
|}an announcement by Morris M. 
|Schnitzer, Director of the New 
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David Dudley Field Celebration 


dresses by some of the most 
prominent men in the legal pro- 
fession, and will be divided into 
morning, afternoon and evening 
sessions. Chief Justice Vander- 
bilt will serve as toastmaster at 
the Dinner which will conclude 
the celebration. 











Leaders of Bench and Bar to 
Participate In David Dudley 
Field Centenary Celebration 







In celebration of one hundred 
vears of law reform in the State 
of N.Y., a three-day David Dud- 
ley Field Centenary will be con- 
ducted in N. Y. C. under the 
auspices of the New York Uni- 










Justice Jacobs and 
Senator Scott Speak 
at Conference 









D. Niles. 


“The year 1948 is the hun- 
dredth anniversary of the adop- 














































































































The program of the Judicial 
Conference held Monday includ- 
ed remarks by Justice Jacobs, 
now a judge of the Superior 
Court, and Senator Scott, the 
new clerk of the Superior Court. 

Justice Jacobs spoke on Rule 
3:81, which provides for the pro- 
cedure in lieu of prerogative 
writs. He stated that this sec- 
tion of the Rules seems to have 
been misunderstood in many 
quarters, but that it would be 
clarified if three points were re- 
membered: 

1. There is no intent to alter 
the substantive law. If as a 
matter of substantive law the 
right formerly existed to proceed 
under any of the prerogative 
writs, that right continues un- 
der the new practice. 

2. The discretionary feature 
of the former prerogative writs 
is removed and in place thereof 
a hearing on the merits is ac- 
corded. 

3. There is a single procedure. 

The Justice then went on to 
briefly discuss the effect and 
import of each of the subsec- 
tions of Rule 3:81. He pointed 
out that in all instances except 
applications for review of a de- 
cision of an inferior court of 
limited jurisdiction, and ap- 


cedure — the New York Code of 
Procedure — which was drafted 
in 1848 by the outstanding jurist 
and law reformer, David Dudley 
Field”. 

To commemorate and give 
significance to this milestone in 
procedural law reform in the 
United States, the Law Center 
has arranged a Centenary Con- 
ference which will be held at the 
Crystal Room of the Hotel Bre- 
voort in Manhattan on Sept. 28, 
29 and 30 which will be climaxed 
by a Centenary Dinner on the 
evening of Sept. 30 in the Hend- 
rik Hudson Room of the Hotel 

The ad- 


program includes 


Chief Justice Vanderbilt 
To Introduce Course on 
The New Practice 








A course of 14 lectures on The 
New Practice, will be introduced 
at Newark, October 5th by Chief 


Jersey Practicing Law Institute. 
The lectures will also be given 
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leave of Appellate Division on 
notice within 10 days of filing 
of record, and until taken, the 
appeal is stayed. 3:81-9. Ad- 
ministrative rules of such agen- 
cies may be reviewed by a peti- 
tion for a declaratory judgment 
addressed to the Appellate Divi- 
sion (3:81-10) and additional 
evidence may be used by leave 
of that court. 3:81-11. On ap- 
peal from or petition for decla- 
ratory judgments pertaining to 
administrative agencies, the Ap- 
pellate Division, on affidavit, 
may grant ad interim reiief. 
3:81-12. In all such proceedings 
the court has the power to re- 
view facts and make independ- 
ent findings. 3:81-13. Generally 
before taking proceedings under 
rule 3:81 one must exhaust his 
available remedies for review to 
a county court or inferior trib- 
unal or administrative agency or 


tribunal. 3:81-14. 
CONTEMPTS 
Criminal contempt in the 
presence of the court may be 


dealt with summarily; an order 





charged, the name of the cor- 
respondent if known and if not 
known, facts tending to iden- 
tify him and facts of adultery 
must be alleged. In all divorce, 
nullity and maintenance actions 
there shall also be stated wheth- 
er any proceedings were brought 
previously respecting the mar- 
riage or dissolution or mainten- 
ance. 3:84-1. See Form 17. 


An affidavit of general verifi- 
cation and non-collusion must 
be filed with the complaint or 
counterclaim for divorce or nul- 
lity. 3:84-Z. The venue in mat- 
rimonial actions is in the county 
where the plaintiff was domi- 
ciled when the eause of action 
arose; if neither party was dom- 
iciled here when the cause oi 
action arose, then in the county 
where plaintiff was domiciled at 


the commencement of the ac- 
tion; if plaintiff not domiciled 
here, then where defendant 


domiciled when served. 3:83. 
Unless the plaintiff or his at- 
torney knows the present age, 
residence and occupation of the 
defendant, before delivering a 
copy of the summons and com- 





reciting facts should be signed 
by the judge and filed. 3:80-1. 
All other contempts, civil or 
criminal, are prosecuted on no- 
tice in the action in which it| 
occurs and the notice may be | 
given by order to show cause. 
The notice should state time and | 
place of hearing and facts con- 
stituting the contempt. If the 
court determines that the al-| 
leged contempt is criminal, the} 
notice may be given orally or by | 
order to show cause, or the party | 
may be arrested. If arrested | 
and the party charged gives bail} 
approved by a judge of the Ap-| 
pellate Division, the charged | 
person may be released. The} 
court also appoints an attorney | 


to prosecute the criminal con-} 
tempt and if the alleged con-| 
tempt involves criticism or dis- | 
respect of a judge or his order, 
he cannot preside at the trial! . 
except by consent. Where an 
order to show cause is made, the 
person charged may serve an | 
answer or answering affidavit | 
not later than one day before | 
the hearing or plead oraily at 
the hearing. 3:80-2. The con- 
tempt may be cried without a| 


jury unless a jury is provided by 
statute. At the hearing the court 
is to determine whether the con- 


tempt is civil or criminal; if} 
civil, imprisonment may be or- 
dered until the original order is 
obeyed and a fine not exceeding 
$50 is paid (R. S. 2:15-7), but if 
it is criminal, the court fixes the 
punishment. 3:80-3. 


|; Swer 


MATRIMONIAL MATTERS 
The rule practice gov-| 

° ! 

ern matrimonial actions except} 
as otherwise provided. 3:82(a). 
Matrimonial actions inciude ac- 


s of civil 


tions for divorce, annulment or 
nullity, protecting or detemining 
status of marriage, separate} 
maintenance, custody and sup- 
port of infants, etc.. and include 
non-matrimonial actions joined 
with matrimonial actions 

3:82(b). The form of the com- 


plaint in nullity [statutory and 
equitable actions for annulment, 
3:82(c)] and divorce actions 
shall state the name and partic- 
ular residence of the plaintiff 


| of 


| attorney) 


/not state or 


| state by the sheriff or 


1 (4 times 
!form of the notice is prescribed. 


plaint to the person who is to 
make service, for the purpose 
giving notice to the defend- 
ant an inquiry must be made 
by the plaintiff or his attorney 
or agent (who also must be an 
of defendant’s rela- 
tives and associates and proof 
of such inquiry must be filed. 
If defendant may be served in 
this state, a description of the 
defendant, containing his age, 
residence and occupation must 
'be handed to the sheriff. 3:85-2 
A counterclaim may state any 
matrimonial and  non-matri- 
monial cause of action existing 
at time of service and by leave 
of court may be filed at any time 


before final judgment. 3:84-3 
The allegations of a counter- 
claim shall be similar to an or- 


iginal complaint. 

An amendment to an action 
for divorce; nullity or mainten- 
ance may be permitted to set 
forth a cause of action for di- 
vorce, etc., which arose since 
the filing of the complaint, but 
change a cause of 
action or counterclaim to one 
for desertion which had net ac- 
crued at the time of filing com- 
plaint or counterclaim. 3:84-4. 

The summons and a copy of 
the complaint is served person- 
ally upon the defendant in this 
other of- 
ficer. 3:85-1. If the defendant 
cannot be served in New Jersey. 
an order of publication issues. 
This order fixes a time for an- 
not less than 2 nor more 
than 3 months from date of or- 
der. A notice or the order is 
published within 20 days and 
published thereafter for 3 weeks 
in all). 3:85-3. The 


3:85-5. The complaint and the 
order (or notice) is served per- 
sonally upon the defendant; or 


left at his residence or place of 
business: or mailed by registered 
mail with return receipt, person- 
al signature only; or by such ser- 


vice as the court prescribes 
Proof of service and of the de- 
fendant’s signature is required 


In lieu of service there 
an acknowledgment of 


3:85-4. 
may be 
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N. A. W. L. Calls for Uniform 
Inheritance Laws 


Says Conflicting Statutes Often | effect of law where a testator 
| moved to another state or pur- 


Bring Tragedy; Also Back 
AmBar Probate Code 


Seattle, Wash. 


(ACCN)— The| 


National Assn. of Women Law-: 


yers has adopted a recommend- 
ation of its committee on pro- 


enactment of a Uniform Inher-} 
itance law by the legislatures of | 


the various states. Also adopted 
was a recommendation by the 
same committee to endorse the 
Uniform Probate code sponsored 
by the American Bar Assn. 


The recommendations, calling | 
for an active campaign, were) 


submitted to the N.A.W.L. con- | pe 
will is 21 years 


vention here by Emilie N. Wand- 


erer, of Las Vegas, national 
chairman of the probate and| 
trust law committee. 

N.A.W.L approval followed 


presentation of the committee’s 


report, which reads, in part, as 
follows: 

“The committee has made 4 
study of the inheritance laws 
in all states. While some of (the 
laws) have somewhat similar 
points, no two states have pre- 
cisely the same provisions. 


“Since the law in the state of 
residence controls the disposi- 
tion or distribution of personal 
property and since real property 
governed by the law of the 
where the realty is located, 
can be nullified by the 


must be identi- 
fied by affidavit’, which is filed 
and no further publication or 
compliance with substituted ser- 
vice is required. 3:85-6. A de- 
fendant may file a written ap- 
pearance without filing an an- 
swer and be heard on the ques- 
tion of custody, counsel fees, ali- 
mony or maintenance. 3:87-1 

If a complaint charges adultery 
as a ground for relief, a notice 
must be served upon the corres- 
pondent within 10 days of filing 
complaint and proof of service 
made. 3:86. Pendente lite ap- 
plications are heard on notice of 
motion and affidavits; if a pre- 
Iminary restraint is sought, then 
application is by petition and 
order to show cause. 3:87-2 
Contempt applications for fail- 
ure to pay alimony or support 
are instituted on notice or order 
to show cause similar to other 
contempts (3:80-2). 3:87-3. 

All such actions are tried in 
the Chancery Division and there 
must be a deposit of $50 in un- 
litigated, and S60 in litigated, 
actions and $10 for each addi- 
tional day of trial. 3:87-4. Pro- 
vision is made for institution of 
actions in forma pauperis (3:87- 
§, 10, 11) and to obtain waiver of 
fees in contempt proceedings for 
payment of alimony or sup- 

on application of an indi- 
3:87-8. 


is 
state 
a will 








the defendant 


non- 
port, 
gent petitioner. 
Suits for divorce or nullity 
not substantially prosecuted 
within 1 year may be dismissed 
on notice or by the court on 
own motion. In uncontested ac- 
tions such delay must be ex- 
* plained and an order to answer 
must issue. 3:87-6. In all ac- 
tions the record of any previous 
proceedings must be submitted 
to the court. 3:87-7. 
After a judgment nisi is filed 
favor of a successful party in 
nullity, a final judg- 
entered he the clerk 
within 3 months unless appealed 
or proceedings for review are 
pending or court, upon own mo- 
tion or on application of any 
person, orders otherwise. 3:87-5 


(To be co 


in 
divorce or 


rent ic 
ment 1S 





ntinued next week) 








Tel. BAyonne 3-5373 


Seymour Agency, Inc. 
REALTORS 
9 West 8th St., Bayonne, N. J. 
GEORGE SEYMOUR 
Member of American Institute «f 
Real Betate Appraisers 








may disinherit the other. 


chased property in another state. 

“Countless problems arising 
under the conflicting inheritance 
laws in the various states often 


| bring tragedy into the lives of 
| Surviving kin. 
bate and trust laws calling for, 


“Consideration of a few of the 
many differences in the inherit- 
ance laws clearly demonstrates 
the need for uniformity. 


“For example: Most states re- 
quire two witnesses, but 10 states 
require three witnesses, for the 
valid execution of a will. 


“In most states the minimum 
age requirement for making a 
In some states 
different ages are required for 
females than for males. Some 


| of the sates also require an old- 
|} er age for the disposition of real 


property and a lesser age for 
personal property. 


“In most states neither spouse 
nak 
states a wife may disinherit her 
husband as to personal property; 
in 15 a husband may disinherit 
a wife as to personal property 
and in 12 as to real property. 


“In some states the law allows 
the surviving spouse to take one- 
third of the personal property of 
the deceased spouse; in others, 
one-half of all personal proper- 
ty; in others, one-third of ali 
property if there are no surviv- 
ing children; and in yet others, 
one-half of all property if no 
surviving children; and in some, 
the entire estate if there are no 
surviving children. There are 
exceptions to these rules. 

“Also, different rules apply in 
those states which have com- 
munity property laws. The laws 
vary also with regard to inher- 
itance by and from adopted 
children and illegitimate chil- 
dren, and as to the validity of 
holographic and  nuncupative 
wills, as well as in many addi- 
tional respects.” 

Dora P. Rothschild is the New 
Jersey State Chairman of the 
N.A.W.L. committee on probate 
and trust laws. 
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Frank E. Holman, 
Wash., who assumed 
dency of the Americar 
at the conclusion of t 
tion’s recent 71st az 
vention held in that 
the first man from 
Northwest ever select« i to} 
the organization. 


















Essex District oy 
Assignmen’s 


Pending the promu zation 
the district court ru.°s 
Supreme Court, Presic -nt-J 
Cecil H. MacMahon in 
today that the Septen ber-0 
ber, 1948. assignment J 
nheretcfore published 
ed, and the followi 
ments are effective in 
Part 1—Cecil H. Mac! 
Mondays, Wedne 

Thursdays 
Part 4—Ceicil H. Ma 
Tuesdays ang Friday 
Part 1—F. D. Masuc« 
Tuesdays and Friday 
Part 41—F. D. Masucc 
Mondays, Wedne 

Thursdays 
Part 2—Joseph G. Ly, 
Mondays, Tuesdays, | 

Thursdays and Fri S 
Part 3—Alexander P. Waug 
Mondays, Tuesdays, V ex 

Thursdays and Fridays 
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McCormick & Schaedel Co. 
HT 24 Commerce Street 
Hi Newark, N. J. 


| Essex County: 
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Mitchell 3-7080 














NEW JERSEY LAWYERS 


NON-CANCELLABLE HEALTH & ACC! 
SPECIAL BAR POLICY 









c 





NOTICE TO 

















m 
=z 


























Hil 1. It pays An Income For Life if disabled ‘rom 
HI accident. . 
HH 2. It pays An Income For Life if disabled “rom | } 
HHH sickness 
i | 3. It pays for accidental death - loss of 
Hi limbs, ete. 
| 4. It pays partial disability without loss o time Sub 
Hil or earnings. 
Hi 5. Hospital Benefits. 
HH 6. Premium Waiver, etc. I 
Hi House Confinement Not Required. En 
Hil} ; nyu 
| EVEN MORE COMPLETE THAN THE PERMA> “NT 
| Hy AND TOTAL DISABILITY POLICIES OF TWE. [Y- 
Hi FIVE YEARS AGO. 
} Hy 
Hil — Requirements — 
Hi Good Health - High Moral Character - Und» Age 
| FEDERAL LIFE AND CASUALTY COMPANY 
| 3107 W. GRAND BOULEVARD 
DETROIT, MICHIGAN 
Inquire: \ 


Counti¢ 
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Passaic - Bergen 
Cromwell, Miller 
& Co., Inc } 

88 Park Ave., Paterson 1,% 
Phone Lambert 3-21 
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rrORNEY AND CLIENT — 
fVIDENCE An attorney, 
yting Within the strict law 
of bis duty, making use of the 
rocess Of law to enforce his 
dients demand, however 
qoundiess, is not amenable 
‘e suit therefor, and may tes- 
tify as to what his client told 
him in order to establish this 
defens: 

fhe report of the Bar Exam- 
iners exonerating an attorney 
from caarges made is not ad- 
jissibie in a subsequent action 
hir: for malicious injury 
» his standing. 

from an opinion by 
rendered Sept. 3, 1948. 
j. Court of Errors and Ap- 
ls Stein v. Schmitz et al. 
lant — Harry Green. 
idents — John C. Bar- 













pigest 
dine, 


sued to recover dam- 
alleged malicious in- 
is standing as an at- 
ising out of a com- 
d by defendant 
. 7 the Supreme Court 
onmecine him with unethical 
The defendants are 
Lewis S. Jacobson, a 
t law, and Eugene v. 


Ou 

The jury returned a 
} no cause. 

stions are presented 


alu. an action by an attorney 

1 us injury in his pro- 
iere defense is advice 
and the client him- 
yt testify may counse: 
ed to give testimony 














: his client told him 
a sel is himself a de- 
thon ney is not liable with 
ays in a joint action of 

iless it is shown 
Mahon beyond the strict law 
. While he acts solely 
rney making use of 
of the law to enforce 
s demand, however 
and vexatious it may 
10t amenable to suit. 
stablish this defense, 
— essary for Mr. Jacob- 
al tify to the facts re- 
it im by his client and 
Wau -vidence was properly ad- 
ing: that purpose. 
ys Tr second question is 


= fier rcport of Bar Exami 
y excluded. The S 









) Court appointed Peter 

, 2 to prosecute the charge 
Bar Examiners. T 
Bar Examiners, after 


g, submitted a report 
ely exonerating 
i The report was their 
ngs d conclusion on 

ve they heard. Accor 
rous decisions, a 
ig an acquittal is 
ible to show want 


+} 
ne 







Wil 





DIGESTS OF RECENT OPINIONS 





probable cause or the 
passed on in reaching that re- 
sult, but is admissible only for 
the purpose of showing a term- 
ination of the ‘proceedings com- 
plained of in plaintiff’s favor. 
There was therefore no error in 
refusing to admit the report. 
Affirmed with costs. 


ASSIGNMENTS LEASES 
Barring a provision contra, a 
lease is as assignable as any 
other contractual right, and a 
bill for speciiic performance 


of an agreement to assign a! 


lease is maintainable by the 
assignee. 


ASSIGNMENTS — An assignee 
is not in default for refusing 
to accept an assignment so 
vague and indefinite as to re- 
quire evidence aliunde as to 
the intent and situation of 
the parties to establish its 
scope and meaning. 


—An assignee of an agreement 
to assign is entitled to demand 
an assignment made directly 
to him. 


Digested from an opinion by 
Heher, J. rendered Sept. 3, 1948. 
N. J. Court of Errors and Ap- 
peals. Levin v. Nedelman. For 
— W. Louis Bossle. For 


appellant 


respondent — Irving I. Jacobs. 
Detendant entered into an 
yreement with one Merlin to 
on to him the lease and op- 


involved. Complainant 
nee cf Merlin and 
ught specific performance. The 
efendant contended that she 
d offered the assignment in 
‘ordance with her agreement 
with Merlin and that complain- 
ant had refused to make settle- 
ment in accordance with Merlin’s 
ent and hence was in de- 
1ult and not entitled to speci- 
performance. The assign- 
proferred was endorsed on 
the lease and read “In consider- 
the sum of $1.00 and 
ther good and valuable consid- 
in hand paid the Lessor 
assigns 1 rights, 
interest in e within 
to Charles Merlin” 


1S 


10 


is 


ass 


) 


rreem 


si ceil 


ation ot! 
LUl115 


al 
th 





Complainant refused to accept 
t contending it 
insufficient assign the 
ind also demanded that 
nent be made directly 
ind not to Merlin. 


S ISssionmen 


to 






The Vice Chancellor held the 
ssignment was ambiguous but 
s sufficient in form and sub- 
nce In the pasis of evidence 


the 
to 


found assign- 
intended and did 
le a transfer of the option. 
found the com- 
plainant was in default and dis- 
missed her bill. 





He thereupon 
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Prompt, efficient service, free 
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INSURANCE CO. 
509 ORANGE ST. NEWARK 7, N. J. 
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issues, 


| the existing tracks 
}ant’s land and since defendant 


| ga 
| Defendant and not complain-| 


ant was in default. Complain- 
ant tendered payment on deliv- 
ery of a valid and effective as- 
signment of the lease directly to 
her; but this defendant refused 


to do. The assignment tendered 
was deficient. The letting and 


option are two separate distinct 
contractual projects. Complain- 
ant was justified in demanding 


an assignment expressing the} 
common intention to transfer 


both contractua! rights in clear 
and unambiguous terms, rather 
than in language so vague and 
indefinite as to give rise to doubt 
as to its scope and meaning and 
to require evidence aliunde as 
to the intention and situation of 
the parties. Moreover, the as- 
signment was Merlin, not 
complainant. Barring a provi- 
sion contra, a lease and option 
such as here involved, is as as- 
signable as any other contract- 
ual right: and a bill for specific 
performance is maintainable by 
the assignee. 


to 


Complainant was under no 
obligation to accept an imper- 
fect or doubtful assignment; it 


was incumbent defendant to 
deliver an efficacious assignment 
made directly t mplainant. 
Her arbitrary refusal do so 
in accordance with her contract 
renders the contract specifically 
enforceable. 


yn 





U 


to 


teversed with and re- 
manded with direction to enter 
a decree for complainant 
SPECIFIC PERFORMANCE — 

The remedy of specific per- 


formance is discretionary and 


will be declined where under 
the circumstances, enforce- 
ment of the contract would 


work great hardship or mani- 
fest injustice to the defendant. 


RESCISSION—While as a gen- 
eral rute_ rescission is not 
granted for a unilateral mis- 
take, it may be given if the 
mistake is of such grave con- 
sequence that enforcement of 
the contract will be uncon- 
scionable, if it occurred not- 
withstanding the exercise of 


ordinary diligens and if the 
other party can be restored to 
status quo. 


Digested from pinion by 
Kays, V. C. rende1 Sept. 7, 
i946. In Chancery of New Jer- 
sey. Between Fid nd Rub- 
ino. For complainant Herman 





H. Singer, Aaron Marder of 
counsel. For defend Slavitt 
& Slavitt, Arthu Slavitt of 
counsel. 

This is a bill fo: per- 
formance of a cont! Oo sell 
realty. Defendant nterclaims 
for rescission on the ground of a 
unilateral mistake 

The contract calied f ale of 
the described lands for $7500. 
The description accord- 
ance with that in the deed to 
the defendant, exce that it 
included the following yrovision: 

“It is also underst hat the 
property has a right of siding 
from the tracks of the Green- 


wood Lake Railroad 
said right of way over 
Mfg. Co.” 

The premises are bounded on 
the east by a strip of land 32 ft. 
wide through the center of which 
runs a railroad spur. The strip 
is owned by National Grain. De- 
fendant admits she thought she 
owned to the center of the strip 


adjoining 
the Glasby 





because the tax map of the Town 
erroneously delineated her east- 
erly boundary as the center of 
the 32 ft. strip. 

Complainant contends the 


contract calls for a siding from 


defend- 


o 


to 


cannot convey such right, com- 
plainant is entitled to an abate- 








ment to the extent of the cost 


Te Court Press 
LAW PRINTERS | 


130 CEDARST. NEW YORK | 
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Seek to Curb Installment Sales Abuses 





N. J. Measure Would Force 
Finance Company to File 
Rate Chart in Current Use 


Trenton (ACCN) — A bill de- 
signed to curb abuses in the field 
of installment -sales financing 


|was passed by the New Jersey 


Senate, by a vote of 12 to 4, after 
its sponsor, Sen. Alfred B. Littell 
of Sussex County described cases 
in which buyers had _ been 
charged up to 1,286 per cent in- 
terest. The measure had not 


been acted upon by the house| 


at this writing. 

Although the bill does not 
empower the state banking and 
insurance department to regu- 
late rates or to require filing re- 
ports from which adequate rates 
could be determined, it would 
force each sales finance com- 
pany to file with the department 
rate charts in current use. 


Proceeding on the basis that 
a short step must be taken be- 
fore legislation can be pushed 
through regulating interest 
rates, Littell explained the bill’s 
purpose was to regulate, through 
a uniform method of disclosure, 
the sale of consumer goods on an 
installment basis having a cash 
price of $3,000 or less. It pro- 
vides for the licensing and reg- 
ulation of persons engaged in 
buying retail insialiment con- 
tracts from retail sellers. 


The proposed legislation would | 


require full disclosure of all 
charges on the part of merchan- 
disers selling goods under retail 








of such spur. Defendant on the 
other hand contends the con- 
tract merely means complainant 
is to have the right to run 
spur from the present railroad 
track. 


a 


The court does not adopt eith- 
er construction. Specific perfor- 
mance is a discretionary remedy. 
The question in each case is 
what the court, in view of all 
the circumstances, should do to 
further iustice. And where the 
enforcement of the contract will 
be attended with great hardship 
or manifest injustice to the de- 


fendant, the court should al- 
ways refuse its aid. 
The abatement which the 


complainant seeks will cost about 
one-half of the total purchase 


price. ‘To enforce this burden 


on defendant who entered into 
the contract under a mistaken 
belief when there is no showing 


that complainant in anyway 
changed its position in reliance 


thereon would be unconscion- 
able. 
It is a general rule that a con- 


tract will not be reformed for a 
unilateral mistake, nor does 
such a mistake render the tran- 
saction voidable. But equitable 
relief by way of rescission may 
be given if the mistake relates 
to a material feature of the con- 
tract, if it is of such grave con- 
sequence that enforcement as 
made would be unconscionable, 
if it occurred notwithstanding 
the exercise of ordinary dili- 
gence, and if the other party can 
be put in status quo. 

A decree granting defendant’s 
prayer will be entered on con- 


dition that she return complain- | 


ant’s deposit plus a reasonable 
fee for the examination of the 
title. 


{installment contracts. Although 
the bill subjects banks, trust 
companies and national banks 
to its provisions, it does not re- 
quire them to obtain licenses. 
Littell said an important fea- 
ture provides for proportionate 
rebate upon prepayment prior to 
maturity. Lack of such a regu- 
lation, he said, has led to “one 
of the greatest abuses in this 
business.” 
“Studies of compiaints, made 
writing to the commissioner 
|of banking and insurance,” Lit- 
|tell said, “reveal widespread 
| abuses, particularly in the sale 
'of motor vehicles. Under our 





| 
lin 


present laws, the retail buyer 
has no redress through either 


civil or criminal action. Such 
| transactions, with their exces- 
| Sive charges, are not subject to 
| the usury act. 

“Usual contract rates devel- 
| oped by the case study of com- 
| plaints show rates from 30 per 
| cent upward, whiie in cases of 
;}prepayment prior to maturity 
| rates of 100 per cent to 1,286 pe 
|cent have been noted.” 
| Although banks, insurance 
| companies, building and loan as- 
| sociations, credit unions, pawn- 
| brokers and small loan compan- 
lies are subject ‘to regulation in 
New Jersey and are restricted in 
the rate that may be charged 
for lending money. Littell 
persons extending credit in the 
purchase of commodities 
subject no regulation o1 
usilry 


Said, 


ire 
to 


strictions, not even to the 
law 
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MEXICAN ATTORNEY 


Registered with Mezrtcan Consulate 
Graduate U. 8. Law School 
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Luis Rojas de la Torre 


50 East 42nd Street, N.Y. 
MUrray Hill 2-0780 
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CONSISTING OF 
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MINUTES 
NAME OF CORP. IN GOLD LETTERIN 


see 


$440 


— $1.00 ADDITIONAL 
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Pretrial Calendars m | NOTES ON THE NEW COURT SYSTEM 








The following pre-trial hear-,hearings held to date have re- ESSEX COUNTY COURT 
ing dates have been assigned to| sulted in a full trial calendar re ae 5 
the cases noted: | through the week of Nov. 1. n Civil Criminal : Misc. 
| The court desires to call the Week of Sept. 27 Judge Hartshorne Judges Conlon and Francis Judge Naughrigeh 
BERGEN COUNTY ‘attention of the Bar to Rules) Week of Oct. 4 Judge Hartshorne Judges Naughright and Francis Judge Conlon 
Superior Court |3:41-2 and 3:55-1. Week of Oct. 11 Judge Hartshorne Judges Naughright and Conlon Judge Francis 
Sept. 27—10 A. M. SE ee 
43, 44, 45, 46, 47 | HUDSON COUNTY Motions and pretrial hearings in civil actions are heard on Fridays at 10:00 A.M., ; 
Sept. 27—2 P. M. ” Superior Court Workmen’s Compensation Appeals, by the judge sitting in the Civil Action Part. 
48, 49, 50, 51, 52, 73, 74 | Sept. 24 . P 7 The Miscellaneous Part schedule is as follows: 
Sept. 28—10 A. M. = hage Bins 31, 32, 33, 39, 1051, Mondays—Appeals, Preparation of Sentences. Tuesdays—Probate Actions, Prepar<tion 
53, 54, 69, 55, 56, 57 a Sentences. 
Sept. 30 Wednesdays—Sentences. Thursdays—Trials on Accusations 


Sept. 28—2 P. M. 1. 1050. 47. 48 , 
58. 59, 60. 1 Mil, 2 Mil, 3 Mil, 7 , ” she , Fridays—Motions, Adoptions, Criminal Case Pretrials. 
County Courts te renee - 





16 im »pt. 24 JUDGE HETFIELD’S Sc H 
Sept. 29 10 A. M. | % numbered 26 to 50 incl MOTION DAYS OF Union County Co EDU 
4 Mil, 5 Mil, 6 Mil, 7 Mil, 8 Mil. | Oc ; ADVISORY MASTERS PINDAR AND HEGARTY Walter L. Hetfield III 
9 9p os ‘ wane . 
ci ng 10 hot 7 Mil. 12 Mil. 61| Ak s numbered 51 to 75 incl.| _ Date Hudson Bergen Passaic the following schedule 
9 Mil, 10 Mil, 11 Mil, 12 Mil, 6 cere Sept. 24. Pindar Hegarty pate pate 
Sept. 30—10 A. M | PASSAIC COUNTY | Oct 1 Pindar Stan : Ings: 
62. 63. 64. 65. 66. 6 Superior Court — — , oo Civil Actions — M 
52, 63, 64, 65, 66, 6 ‘Sept 98-10 A. M Oct. 8. SS Pindar Hegarty Wed 
> __9 A. M. : ; a a 2 ppesilicas : 
| ESSEX COUNTY Sept. 28-2 P. M, Oct. 29. Pindar ast Hegarty of Sal — See. 
ease aaah | 14, 15, 16, 22, 23, 24, 25 “ms seas ee _ Motions and _pretri 
superior oO ——————_—-——- LN = 
Sept. 27 ee ree JUDGE FREUND'S SCHEDULE House, Newark. Judge Schet- ©nces—Fri 
eee 920 in|. 26. 27. 28. 29, 30, < superior Court oe Walter tino’s Chambers are now at 1060 WARREN COUNTY Si PER} 
Cases numbered 251 to 280 in- |, “ “oP M Superior Court Judge Walter COURT SCHEDUI 
Rtgs: |Freund, who has been assigned Broad Street. ; ; : LE 
Judge Joseph L. Sriith. 


Oc 


Sept. 2 


clusive ~ 
na 34, 35, 36, 37, 38, 39, 40 : Se 7 ; 
Sept. 28 Sept. 30-10 A.M to the Chancery Division of the JUDGE SMALLEY’S SCHEDULE hold pretrial confere: 
Yo ca 2re 92 in. i ~~Ev « 7 4a. sVS. ‘ . Sar coy ’ , , c ai 
Cases numbe red 281 to 310 in 41. 42.43 44.45. 46. 47 Court for Essex County, will Mercer County Superior Court Warren C _ é 
clusive . “ gs aie maintain chambers at Room 423 aren Coney oe 
Sept. 29 _ Sept. 30—2 e oe 7 ina, re oi Ho ue staeace te Motion days—Sept. 24, Oct. 8, on Friday. November 
il , - 48, 49, 50, 51, 52, : Se ee ee eee will start on Monday, Novenj 
Cases numbered 311 to 340 in- O 1 10 * “ me Judge Freund will hold pretrial Dee) SoA ROE ag — 
clusive. i ct. -10 A. M. ind final hearings at the Court Pretrials—Sept. 17th thru Oct. 22nd. Motions will be lar 
nt : Senses ‘ikke caaaeanaat ; November 5th and 22nd at 
Sept. 30 County Court House daily, except Friday. He 18t. videre, and on any er 
Cases numbered 341 to 390 in- | Sept. 30—10 A.M will hear contested motions at Trials—Oct. 4th thru Nov. 4th [OCrS Sh! © os 
clusive ept. s0—10 A. BM. the Essex Court House tomor- : ’ : : . ay Spee ae 
Oct 1 10. 30. 31. 32. 33. 34. 35. 36. 37.38, uSSEI ae Middlesex County Superior Court House, Newark. 
ct Oct. 110 A. M row while Judge Stein hears Motion days—Oct. lat and 180) 
Cases numbered 391 to 440 in- 1 4 cee ne uneontested motions. This ar- z w eee ee ee ae Court Clerk 
clusive. ’ ‘angement will be reversed Pretrials—Nov. 8th thru 19th s 
: UNION COUNTY rangement wil e reversed on i 
‘ County Court oman C ' t Friday, October lst, and will be Trials—Nov. 22nd thru Dec. _The names of the 
There will be no additional). - wEpeEer Leer alternated every Friday there- 23rd clerks are: 
pretrial hearings until further | * oe _ | after. Supreme Court — ( 
notice inasmuch as the pretrial 23, 235, old number 127, 296, _— — LEGAL NOTICES Barton 
‘28. 110. 167, 74, 325, 157, 99 JUDGE MCLEAN AT TRENTON - select < 
é Superior Court—I. ¢ 
County Court Superior Court Judge Donald STATE OF NEW JERSEY 
e e e mt & tT an w has Y's) as- 1} A PMEN1 OF n 
Fire Adjusting ints 24 H. McLean who ha: bee n 1S CER THEI Td OL D MSSOLU! I TION Classified 


SERVICE TO ATTORNEYS 46, 90, 49, 51. 54 signed to the Eunterdon, Mer- 7 « whom these sents muy come, RATE Thirty cents per mu 
ae. Count six words 


IRVING M MINION ct. 1 cer, Monmouth. Ocean, Somerset Wrinias. tt ee 
. ia on oe - : oy aie eS BeAS, It 8 s to my HONE — MI 2-0075 
Associated Adjusters . 65. 69. 89. 92. 18. 28. 37. 39.;and Warren Vicinage of ithe »» only -RUIenUC rd of the pr ed: your copy to * a 
24C a : 42. Matrimonial Division, announ- by the unanimous consent of all the stock- | NEW JERSEY LAW JOURN, 
24 Commerce St., Newark ees that he will be available "!e., d i in my ottice, that 24 Edison Place, Newark 2, ¥. J 
Mitchell 2-1771 MArket 2-5632 A ang AONE Pe Pic siuacaien of Halk ae — 
‘ LEGAL NOTICES Monday through Friday at the tai "" Situated at No. Ill Market Street, EMPLOYMENT OPPORTU 

es a Chancery Chambers, State House in the City of Newark, ¢ f | ee 

Trenton, for the consid-| being the azent therein and in charge thereot, | LAWYER W ANTED FOR s 

, type, t 28se \ 


S 
8 a 
r 


r Co 


95, 56, 57, 58, 59 





























FLORIDA ATTORNEY ; Tr wr 1S, 1948) Annex, 
use ration of matrimonial matters. | SPo0 Whom process may oe eee eatle TA 


SAMUEL J. RAND a vs t t thi t f *EORGI 1 ~~ ; Co "Or t ae ee - of Re ed Statutes 


announces the removal of his | '\'' ex.| JUDGE GRIMSHAW’S MOTION oP R ra gee cena non Big omens 
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